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The Bench and the Bible’ 


By JAMES BROWN, of the Chamberlain, South Dakota, Bar 


a common notion in 
regard to law books is 
that they contain noth- 
ing but serious, dry, 
and dreary reading, 

and this notion is shared by very 
many lawyers, whose principal 
reading of the law is only such as 
comes to them in process of look- 
ing up such questions as are in- 
volved in cases that may have 
practical connection with théir 
business. But in going through 
law reports the reader occasionally 
comes across opinions, written by 
the most serious-minded and able 
judges, that are yet adorned with 
humor, when the issues in the case 
are not such as would necessarily 
confine a conscientious man to 
serious thought alone. And in 
many of the reported cases we find 
apt quotations from the standard 
authors of English literature; 
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a building, who says: 


while allusions to the Bible are 
perhaps more frequent than to any 
book other than professional law 
treatises and previous decisions. 

It was a Missouri judge who, 
dissenting from the majority of 
the court in a recent case, made 
the following reference to another 
scriptural parable: “This opinion 
was written as a principal opinion, 
but it was seed that fell by the 
wayside, or on stony ground—but 
no matter. Still entertaining the 
same views after hearing the case 
reargued, I file the same opinion 
as a dissent. Maybe the ‘stone 
which the builder rejected,’ etc. 
Quien sabe?” 

It is also a Missouri judge, in a 
recent case arising from a dispute 
growing out of the construction of 
“On the in- 

*From Address delivered before the 
South Dakota Bar Association. 
?—Pages 16-17 
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side of these stone walls was a 2- 
inch layer of a material long in 
use for keeping out water, where- 
by the life of a great lawgiver was 
once saved when he was an infant 
and in peril from water.” Exodus, 
2:3. We find this refers to Moses 
placed in an ark of bulrushes, 
which was daubed with pitch. 

It is a long road from Missouri 
to New York, but it was a New 
York judge who, in the prosecution 
of one for the unlawful sale of in- 
toxicating liquor, encountered the 
defense that the defendant had 
been tricked into selling the liquor 
by one who was acting as a de- 
tective, or spotter, for violators of 
the liquor law. The judge, dispos- 
ing of this contention, said: “The 
defendant exercised his own voli- 
tion independently of outside con- 
trol. The plea of the defendant is 
as ancient as the world, and was 
first interposed in Paradise: ‘The 
serpent beguiled me and I did eat.’ 
That defense was overruled by the 
Great Lawgiver, and it is over- 
ruled here.” 

sComing out West again, we find 
this same frailty, a disposition to 
violate the liquor laws, proving a 
frequent stumbling block to the 
progressive Oklahomian. John 
Tucker was convicted of violating 
the prohibitory law of Oklahoma 
by selling intoxicants at his house 
—“eonverting his home into a 
bootlegging joint,” in the language 
of the court. John claimed that 
he had made no sales, but that it 


was his wife who had given of the 
“cup that cheers” and likewise in- 
ebriates, to the witness for the 
state. Presiding Judge Furman, 
disposing of this contention, says: 
“Like Adam of old, his only de- 
fense was that the woman did it. 
This plea did not save Adam, and 
it should not be permitted to save 
appellant.” Tucker v. State, 7 
Okla. Crim. Rep. 634, 125 Pac. 
1093. 


It was another Oklahoma judge 
who, in the discussion of so sordid 
a subject as the inheritance tax, 
found it necessary to give a legal 
construction to the word “for,” in 
the sentence “‘for every $100 in in- 
crease in value of such excess.” 
In holding that the word “for” 
here means “for each and every 
one of those units” he says: “The 
word ‘for’ is used in the same sense 
as when we say ‘a whip for the 
horse, a bridle for the ass, and a 
rod for the fool’s back’” (Proverbs, 
26:3). McGannon v. State, 33 
Okla. 145, 124 Pac. at p. 1067, Ann. 
Cas. 1914B, 620. 

In still another Oklahoma case 
(Ex parte Harkins, 7 Okla. Crim. 
Rep. 464, 124 Pac. p. 931), we find 
presiding Judge Furman quoting 
King Solomon, and saying that “al- 
though he was the wisest man who 
ever lived, there were some things 
that were past his comprehension” 
—citing Proverbs, 80:18, 19; and 
later on in the same opinion he 
caps the climax of Biblical quota- 
tion, so far as we have been able 
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to discover, by incorporating bodily 
into his opinion or decision the 
whole of verses 2 to 24, inclusive, 
of the 11th chapter of II. Samuel. 

The same judge (Ex parte Jef- 
feries, 7 Okla. Crim. Rep. 544, 124 
Pac. 924, 41 L.R.A.(N.S.) 749), in 
discussing the nature and proba- 
tive value of circumstantial evi- 
dence, which he says is often more 
convincing and conclusive than the 
direct testimony of eyewitnesses, 
says: “Our everyday experience 
confirms the statement of inspira- 
tion that ‘by faith we live, move, 
and have our being.’” Further on 
he refers to the fact that “the 
Savior of mankind was crucified 
upon direct and false testimony” 
(quoting Luke 23:1, 2), and says, 
‘Here was direct and positive tes- 
timony which Pilate himself did 
not believe, but upon which he con- 
demned on account of the clamor 
of the rabble.” “Stephen, the first 
martyr on behalf of Christianity 
after the crucifixion of Christ, was 
convicted and executed on direct 
and perjured testimony. In the 
6th chapter of Acts, 10th, 11th, 
12th, and 13th verses, we have a 
statement of the testimony on 
which he was condemned.” 

In analyzing the inconsistencies 
in the testimony of a defendant 
who had been a witness in his own 
behalf, and was found guilty 
(Harvey v. Territory, 11 Okla. 
156, 65 Pac. 837), Chief Justice 
Burford quotes Job, 15:6: “Thine 
own mouth condemneth thee, and 
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notI. Yea, thine own lips testify 
against thee.” Further on he in- 
vokes the authority of Solomon, 
“A fool’s mouth is his destruction 
and his lips are the snare of his 
soul” (Proverbs, 18:7), and still 
again, referring to the defendant 
having endeavored to blacken the 
character of his victim, he says, 
“A hypocrite with his mouth de- 
stroyeth his neighbor” (Proverbs, 
9:9), and in conclusion, alluding 
to the defendant, says, “Well may 
he exclaim in the language of Job, 
‘If I testify myself, mine own 
mouth shall condemn me’” (Job, 
19:20). 

Going down East once more, we 
find Chief Justice Appleton of 
Maine (Mayo v. Hutchinson, 57 
Me. 546), in affirming the liability 
of a surety on a note, quoting 
Solomon as follows: “Almost all 
who sign as surety have occasion 
to remember the proverb of Solo- 
mon: ‘He that is surety for a 
stranger shall smart for it, and he 
that hateth suretyship is sure.’ 
Proverbs, 11:15. But they are 
nevertheless held liable upon their 
contracts, otherwise there would 
be no smarting, and the proverb 
would fail.” 

Judge Bond of the supreme court 
of Missouri (Harris v. Security L. 
Ins. Co. 248 Mo. 315, 154 S. W. 
68, Ann. Cas. 1914C, 648) finds no 
occasion to allude to the Bible in 
the decision of the law point in- 
volved in the case, but hints that 
the appellant’s brief (which as- 
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sailed in vigorous language previ- 
ous decisions of high authority) 
was largely “hot air,” by saying 
that counsel had attempted the 
overthrow of the great consensus 
of judicial opinion “only by the use 
of the particular aerial force which 
is said to have ‘overthrown the 
walls of Jericho.’” Joshua, 6:20. 

Another Missouri judge (Lamm, 
in Benton v. St. Louis, 248 Mo. 108, 
154 §. W. 473) traces the historical 
origin of the necessity for guard 
rails on sidewalks along deep ex- 
cavations or stairways, to Deu- 
teronomy, 22:8: ‘When thou build- 
est a new house, then thou shalt 
make a battlement for thy roof, 
that thou bring not blood upon 
thine house, if any man fall from 
thence.” 


But it was counsel for a defend- 
ant convicted of robbery, and not 
the court, that appealed to Scrip- 
ture authority in the case of State 
v. Allen, 23 Idaho, 772, 131 Pac. 
1112, when, complaining that the 
trial court refused to allow him 
to show that the defendant was 
in comfortable financial circum- 
stances, and therefore had no mo- 
tive for robbery, he cited the case 
of Jacob v. Esau, Genesis, 25:29, 
as showing that hunger would 
drive a man to wrongdoing. The 
supreme court, however, failed to 
see the relevancy of this citation, 
remarking that, while there was 
an element of merit in the conten- 
tion, experience proved that it was 


not the hungry and  poverty- 
stricken alone who resorted to 
criminal methods to increase their 
resources. 


Our next instance of Biblical 
reference takes us to the Supreme 
Court of the United States, where 
Justice Brewer (in Fidelity & D. 
Co. v. L. Bucki & Son Lumber Co. 
189 U. S. 138, 47 L. ed. 749, 23 
Sup. Ct. Rep. 582) addresses a 
word of friendly advice to lawyers 
who in their appeals claim that er- 
rors in large number have been 
committed by the trial court. Jus- 
tice Brewer says: “It may be true, 
as the Scriptures have it, that ‘in 
the multitude of counselors there 
is safety,’ but it is also true that 
in a multitude of assignments of 
error there is danger.” 


Coming back once more to that 
fruitful vine of scriptural quota- 
tion, the court of criminal appeals 
of Oklahoma, we find Furman, J., 
in State v. Coyle, 8 Okla. Crim. 
Rep. 686, 130 Pac. 316, at p. 317, 
saying: “We are repeatedly told 
in the Bible that ‘a gift doth blind 
the eyes of the wise, and pervert 
the words of the righteous’” 
(Deuteronomy 16:19; Exodus, 23: 
8); and again, the same judge, in 
State ex rel. Tucker v. Davis, 9 
Okla. Crim. Rep. 94, 130 Pac. 963, 
44 L.R.A.(N.S.) 1083, calling a 
halt on the too swift progress of a 
sheriff and jailer, who had so mag- 
nified their own official importance 
that they refused to permit an ac- 
cused person whom they had in 
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custody to consult with his counsel 
unless in their presence and hear- 
ing, says the right to be heard by 
counsel is guaranteed to every per- 
son accused of crime, not only by 
the Constitution of Oklahoma, but 
by that of every state in the Ameri- 
can Union, and also by the Con- 
stitution of the United States. 
This right “would, in the language 
of St. Paul (I. Corinthians, 13, 1), 
‘become as sounding brass, or a 
tinkling cymbal,’ if it did not in- 
clude the right to a full and con- 
fidential consultation with such 
counsel, with no other persons 
present to hear what was said.” 


Judge Evans of Iowa, having oc- 
casion to construe the statute of 
that state which holds confidential 
communications to a minister of 
the Gospel, or a priest, made “in 
the usual course of practice or 
discipline,” refers to Esau, “who 
found no place for repentance, 
though he sought it carefully with 
tears.” Hebrews, 12:16. The 
judge goes on to say that the stat- 
ute is based partly upon the idea 
that a human being does some- 
times have need of a place for 
repentance and spiritual discipline. 


We have mentioned the inheri- 
tance tax as prompting an Okla- 
homa judge to quote from the 
Scriptures. In our sister state of 
North Dakota the judges were in- 
spired by the same topic to scrip- 
tural quotations. In affirming the 
right of the state to levy an in- 
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heritance tax in any amount, on 
the theory that the heirs of a de- 
cedent had no natural right to any 
of the property which he had ac- 
cumulated in his lifetime, Judge 
Bruce, speaking for the majority 
of the court, says: “Has not the 
lord of the vineyard the right to 
do with his own as he pleases, and 
even to give to one in the eleventh 
hour his full penny, while denying 
it, or merely giving a similar 
amount, to one who has borne the 
burden and the heat of the day?” 


Judge Robinson, dissenting, re- 
torts with another scriptural quo- 
tation, asserting that the Inheri- 
tance Tax Law “is a thief and a 
robber.” 


I have spoken of the incorpora- 
tion in an opinion by Judge Fur- 
man of Oklahoma, of the twenty- 
two verses from the 11th chapter 
in the second book of Samuel. This 
is rivaled, if not surpassed, by 
Commissioner Ryan of the su- 
preme court of Nebraska, whom I 
used to know as a resident of New- 
ton, Iowa, some forty years ago, 
who incorporated by quotation the 
whole story of Gehazi, the leper, 
II. Kings, chapter 5, verses 20 to 
27, inclusive, as also that of Simon 
the sorcerer from the 8th chapter 
of Acts of the Apostles, and also 
made reference to the story of 
Balaam in chapters 22 et seq. of 
Numbers, in an opinion in a case 
where a Christian Scientist was 
prosecuted for practising medicine 
without a license. State v. Bus- 
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well, 40 Neb. 158, 58 N. W. 728, 
24 L.R.A, 68. 

Disapproving of remarks by a 
_ trial judge in the hearing of the 
jury, derogatory to defendant’s 
case, McBride, Ch. J., in Edwards 
v. Mt. Hood Constr. Co. 64 Or. 308, 
130 Pac. at p. 51, says: “The 
writer knows from experience on 
the circuit bench that it is some- 
times very difficult for a judge to 
refrain from making comments on 
a case during the progress of a 
trial, and especially when an ap- 
parent injustice seems to have been 
perpetrated; but after a reversal 
or two, occasioned by the practice, 
he concluded to go, not to the ant, 
but to the meek and lowly oyster, 
to “consider its ways and be wise,” 
and to keep the judicial mouth 
shut. He commends the example 
of the silent oyster to all trial 
judges.” 

This paper may fitly be brought 
to a close by a reference to an 
opinion by Chief Justice Franklin 
of the supreme court of Arizona, 
in Ruse v. Williams, 14 Ariz. 445, 
130 Pac. 887, 45 L.R.A.(N.S.) 923, 
involving a controversy over the 
property of a communistic re- 
ligious association, wherein quo- 
tations are made from the nar- 
rative of the Pentecostal visitation 
in the Acts of the Apostles, from 
St. Paul’s description of his suf- 


ferings in the propagation of the 
Gospel: “In journeyings often, in 
perils of waters, in perils of rob- 
bers, . . . in perils among false 
brethren; in weariness and pain- 
fulness, in watchings often, in hun- 
ger and in thirst, in fastings often.” 
Again, he quotes from Job: “O, 
that I knew where I might find 
Him!” says Job. “Behold I go for- 
ward, but He is not there; and 
backward, but I cannot perceive 
Him, on the left hand, where He 
does His work, but I cannot be- 
hold Him; He hideth Himself on 
the right hand, that I cannot see 
Him.” And again from the Second 
Epistle of John: “Whosoever re- 
volteth, and continueth not in the 
doctrine of Christ, hath not God, 
but he that continueth in the doc- 
trine hath both the Father and the 
Son,” and from the Revelation of 
St. John: “In the days of the 
seventh angel, when he shall begin 
to sound the trumpet, the mystery 
of God shall be finished, as he hath 
declared by his servants the 
prophets.” In the course of the 
discussion of the issues involved in 
the case, Judge Franklin also 
quotes from Strauss, Sir Isaac 
Newton, John Locke, Dryden, and 
Epictetus. The opinion in this 
case, with its wealth of quotations, 
while brief, is as fascinating as 
some of the first short stories in 
fiction. 
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Congested Dockets in the Federal 
Courts 


By HON. HARRY M. DAUGHERTY, 
Attorney-General of the United States. 


xO ONGESTION of the 
i~ Federal courts of the 
AVeSZ*| country, due to in- 
SSB crease in our popula- 

tion and development 
of commercial and _ industrial 
America, has brought about a 
serious weakness in the machinery 
of Federal justice. It is no un- 
common thing for a district court 
docket to be from six months to 
two years in arrears. This natur- 
ally means loss of evidence, death 
of witnesses, defeat of justice, and 
expense to taxpayers. Many cases 
can never be tried. Large and 
small business interests lose heavi- 
ly by this delay. Steps are now 
being taken to remedy this con- 
dition of affairs in the selection 
of twenty-four additional trial 
judges, and the Department of 
Justice hopes soon to complete its 
investigations into the qualifica- 
tions of those being considered for 
these judgeships. 

All through our history Federal 
judges have established enviable 
records of loyalty and devotion to 
duty and country that have sus- 
tained for all time the wisdom of 
our constitutional fathers. Never 
swayed by popular passions, but 


always true to the ideals of justice, 
law, and order, these judges have 
carried on their work with the sole 
purpose of affording that protec- 
tion to government and the Amer- 
ican people to which they are so 
rightfully entitled. Individuals, 
labor and capital, and Congress it- 
self, have felt the weight of their 
sound judgment and the influence 
of their opinions. Restraining 
even the government, and society 
generally in its restless, somewhat 
impulsive, and sometimes impa- 
tient course, but always true to the 
Constitution they have sworn to 
support, these Federal judges are 
a living monument to a separate 
and distinct judiciary. Their de- 
cisions constitute a sound record 
of the social, economic, and politi- 
cal history of our country. Often 
we do not agree with them, but no 
man dares challenge the fact that 
their judgments always have been 
in accord with the highest con- 
ceptions of constitutional govern- 
ment. They have been philos- 
ophers and historians, viewing 
popular opinions and prejudices 
of the moment with understanding 
and patience, but never swerving 
from their duty to interpret the 
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law as it is written, and not as the 
temporary wishes of a _ people 
might dictate. 


I have no patience with those 
who flaunt and scorn a judge be- 
cause he has remained true to his 
oath, and upheld the law contrary 
to selfish, social, economic, or in- 
dustrial interests. The growing 
disrespect of the Constitution and 
the law which the Federal judi- 
ciary has so faithfully protected 
and interpreted must sooner or 
later be brought to an abrupt halt 
if government is to survive the as- 
saults of all the vicious elements 
which revolt against law and order. 

Naturally we might expect a re- 
action from the idealism, unselfish- 
ness, and restraints of war times. 
But the individualistic idea of 


freedom has led many to believe 
they themselves can violate the 


law, but others should remain 
strait-laced. A government can 
survive only as long as wise laws 
are passed, and all laws are obeyed 
by all people. 

Shortly after coming into office 
I found that the Federal govern- 
ment was unable to secure the trial 
of many important civil and crim- 
inal cases, because dockets were so 
congested it was impossible to get 
the prompt action necessary for 
law enforcement. There had been 
no real increase in the Federal 
judiciary for a quarter of a 
century, despite our strides in in- 
dustry and commerce and our 
enormous increase in population 


and wealth. Federal police laws 
had been passed, immigrants of 
questionable moral standards and 
vicious leanings had crowded 
through our gates, state govern- 
ments had been apathetic, and 
business was resorting more and 
more to the Federal courts. The 
war, it would seem, had tempora- 
rily suspended civil business, but 
now there was every indication of 
enormous increase. Criminal pro- 
ceedings jammed court dockets all 
over the country, justice was being 
cheated, and violators of Federal 
laws were escaping punishment, 
due to loss of evidence and other 
attendant conditions. Most serious 
of all, however, was the loss of 
prestige by the Federal courts. 

In a government by law it is 
necessary that the law be enforced, 
and that trials be prompt and 
speedy, otherwise forced delays 
promote disrespect of the law. 

One hundred and forty-two 
thousand cases were pending and 
undisposed of on July 1, 1921, and 
conditions were critical the coun- 
try over. Congress was asked for 
relief, and suggestion was made at 
the same time that provision for 
an annual conference be made, at 
which the Chief Justice of the Su- 
preme Court of the United States, 
each of the Federal circuit judges, 
and the Attorney General could 
consider ways and means of per- 
fecting the administration of jus- 
tice and relieving congestion. Rec- 
ommendation was made, also, that 
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a greater elasticity was necessary, 
so that judges could be assigned to 
handle temporary congestion with- 
out the expense of a permanent 
judge. 

After some delay, twenty-four 
new judges were authorized, but 
in the meantime congestion had in- 
creased to a point where there was 
an excess of 172,000 cases pending 
and undisposed of on July 1, 1922. 
The new trial judges authorized 
by Congress just before adjourn- 
ment are now being appointed, and 
I want to say here that no man, 
no matter what his ability may be, 
will ever be indorsed by the Attor- 
ney General, unless he is 100 per 
cent American in every shape and 
form. For the Federal judiciary 
is the backbone of our govern- 
ment, and, in these times of dis- 
content and vicious radicalism, 
these judges must stand between 
the Constitution and the blind 
gropings of those who are swayed 
by violent and _ unscrupulous 
leaders. 

If we are to be spared domina- 
tion by organized minorities, then 
we must proceed in the selection of 
our judiciary with our eyes open 
and our vision unclouded by par- 
tisan views or principles. In the 
hands of the Federal judiciary rest 
the treasures of freedom, the 
liberties of our people, and there 
cannot be too much care exercised 
in their selection. Temporary’ of- 
ficers of the government, who serve 
the people for only a brief period, 


can of necessity have but a limited 
share in the upward climb of our 
country, which, it might be said 
incidentally, has not yet reached 
its full development, or attained 
its maximum of world influence 
and power. 

When the entire list of new 
judges is completed, and they get 
down to work, the congestion in 
all the courts will be speedily 
whittled down. But it is not alone 
in the trial of cases that law en- 
forcement is handicapped. Con- 
gress has enacted numerous police 
laws, as well as extended the scope 
of criminal jurisdiction in inter- 
state commerce. New revenue 
laws have been passed, which have 
afforded new temptations to the 
criminally inclined. . Smuggling, 
bootlegging, robbery, forgery, con- 
spiracies in restraint of trade, 
frauds, and corruption exist every- 
where, and yet Federal enforce- 
ment officers, with the exception 
of the customs officers and United 
States marshals, are clothed with 
little more power than a private 
individual. 

It is futile to pass laws without 
giving the Federal government 
power to enforce them. Although 
the states possess police powers, 
the same powers are denied to the 
Federal government. The Federal 
government must have the power 
to enforce all Federal laws, for 
responsibility without power is in- 
defensible, and can only result in 
disrespect for the law. 
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Incredible Testimony 


Sra l REQUIRES an extra- 
S|||9%7 | ordinary case to au- 
\|,|Ags- thorize the court to re- 

2 gard sworn testimony 
as manifestly impos- 
sible and untrue. Yet where a 


conclusion from conceded physical 
facts is so plain and incontrover- 
tible that reasonable minds cannot 
differ about it, the testimony at 
war with it should be rejected as 
wholly barren of evidentiary value. 
In the words of an old-time poet: 


“And what’s impossible, can’t be, 

And never, never comes to pass.” 

In the recent Pennsylvania case 
of Seiwell v. Hines, 116 Atl. 919, 
annotated in 21 A.L.R. 139, it was 
held that testimony to the effect 
that the air currents from a pass- 
ing train drew an automobile 
weighing at least 900 pounds, and 
standing on a lower grade than the 
train and with the brakes set, for- 
ward up the grade a distance of 
about 2 feet and against the pass- 
ing train, was so violative of the 
laws of nature as not to be entitled 
to any weight. 

It is stated in the note cited that 
the general rule deducible from 
the cases which have ruled, either 
directly or inferentially, upon the 
question, is that the testimony of 
a witness should be rejected and 
disregarded where it is opposed to 
the unquestioned and unquestion- 


able laws of nature that lie within 
the court’s judicial knowledge, or 
is clearly in conflict with scientific 
principles as established by the 
laws of physics or mechanics. 

But while courts will reject evi- 
dence which is clearly contrary to 
well-known and undisputed laws 
of physics and mechanics, they 
generally are cautious in applying 
the rule—at least, where the testi- 
mony does not contravene such 
laws beyond any possible doubt. 
And it may properly be conceded 
that under some circumstances the 
right to reject evidence is proper, 
as where it is contrary to nature’s 
indisputable laws. It must be 
borne in mind, however, in the 
first place, that there is no pre- 
sumption that judges are any bet- 
ter informed than the members of 
juries as to the workings of the 
law of nature. But, admitting the 
superior capacity of the courts to 
deal with scientific principles in 
the abstract, they might well hesi- 
tate, as they often have, to reject, 
on the ground that it is contrary 
to scientific principles. 

As pointed out in 10 R. C. L. 
1009: “So frequently do unlooked- 
for results attend the meeting of 
interacting forces that courts 
should not indulge in arbitrary de- 
ductions from physical law and 
fact.” 
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eu HAKESPEARE’S epi- 
taph engraved on his 
monument at Strat- 
ford-on-Avon invokes 
a blessing on him who 
“spares these stones,” but .a curse 
on him who “moves my bones.” In 
so doing he expressed an age-old 
sentiment of humanity, which re- 
volts at the thought that the ashes 
of the dead should be rudely dis- 
turbed. “I would rather sleep in 
the southern corner of a little 
country churchyard, than in the 
tombs of the Capulets,” wrote 
Burke. But in either case the law 
would preserve inviolate the sanc- 
tity of his sepulcher. 

It is well settled that an injunc- 
tion will lie to prevent the wrong- 
ful removal of, or interference 
with, the remains of the dead in- 
terred in a burial lot. It seems to 
be generally assumed that equity 
has jurisdiction to afford relief in 
this class of cases. 

It is held, in Re Girard, 5 Clark 
(Pa.) 68, to be within the juris- 
diction of a court of chancery to 
prevent the desecration of a grave 
in a public cemetery, and the re- 
moval of the body in opposition to 
the wishes of relatives. And it is 
said in Chew v. First Presby. 
Church, 237 Fed. 219, that a court 
of equity, at the instance of proper 
parties, has power to restrain the 
threatened wrongful destruction 
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or removal of tombs, vaults, cof- 
fins, human remains, or monu- 
ments in or from a cemetery, or 
wrongful injury thereto, or to the 
burial premises. 

In holding that an injunction 
should be granted to prevent dese- 
cration of a burial ground, at the 
instance of near kindred of the 
dead there interred, the court in 
Kelly v. Tiner, 91 S. C. 41, 74 §S. 
E. 30, said: “I not only think, 
when a graveyard is set apart for 
the use of the public, that those 
who have kindred buried there can 
maintain a suit for any unlawful 
interferences and trespass; but I 
think anyone who has' friends bur- 
ied there can interfere and allege 
peculiar and special damages. 

. « Im the case at bar the 
plaintiffs show this. They com- 
plain that their dead, buried in a 
graveyard set apart for that pur- 
pose for over eighty years, are be- 
ing disturbed, and their rights in- 
vaded, by an unlawful attempt on 
the part of the defendant to take 
possession of the land occupied by 
their dead, and to tear down and 
eradicate all evidence of their rest- 
ing place, and to plant the land in 
crops. Not only to disturb their 
dead, but the dead of others buried 
in the same graveyard. The very 
thought of the unlawful inter- 
meddling with the resting place of 
the dead is abhorrent to the feel- 






14 CASE AND COMMENT 


LMR LLL LL CURE 


ings of anyone, and this, in my 
opinion, is sufficient to show spe- 
cial and peculiar damages to the 
plaintiffs.” 

Most of the cases in which in- 
junctive relief has been granted or 
denied involve the _ respective 
rights of the different relatives 
with respect to the custody and 
control of the remains, but there 
are also various other considera- 
tions which enter into the question 
as to whether an injunction will 
be granted. After rightful inter- 
ment, the courts have been loath to 
permit removal of, or interference 
with, the remains. Mere personal 
preferences, or changes in the de- 
sires with respect to the resting 
place of the dead, on the part of 
those who might originally have 
controlled the selection of the 
burial ground, will generally be in- 
sufficient as a defense; and such 
instances present proper cases for 
an injunction. On the other hand, 
the abandonment of the cemetery, 
lack of care of the burial lot, or 
lack of room for the interment of 
other members of the family of 
the deceased, may relieve the act 
of removal of the remains from 
any trace of desecration of the 
dead, and warrant refusal of an 
injunction. The matter is, of 
course, one resting largely in the 
discretion of the court. 

An extended discussion of the 


question may be found in a note 
in 21 A.L.R. 651. 
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HERE is only one sure method of 


determining the wearing qualities of 
a case and that is the same that must be 
applied to a coat or an automobile. It 
is the test of time. A selector of cases, 
coats or automobiles may become very 
proficient and expert in his ability to 
foretell how long they will last, but time 
alone can prove it. 


The case and cases which have been 
proved are those which have been 
cited and approved most frequently. 
A gigantic task, you say, to choose 
from the millions of cases those which 
have been cited oftenest by other 
cases, True, it would be impossible 
for one man, but twenty persons work. 
ing over a period of fifteen years or 
more can do it, and it has been done, 
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Making the Rich Pay More 


maIN ENGLISH judge is 

Magi reported, not long since, 

to have upheld the 

right of a physician to 

charge a wealthy pa- 

tient more than he would ask a 
poor man for similar services. 

There seems to be a conflict in 
the authorities, in this country, as 
to whether it is proper to prove 
the value of the estate of a person 
for whom medical services were 
rendered, or the financial condition 
of the person receiving such serv- 
ices, in estimating their value, in 
the absence of an express contract. 
Some decisions favor the admis- 
sion of such evidence. Haley’s 
Succession, 50 La. Ann. 840, 24 
So. 285; Czarnowski v. Zeyer, 35 
La. Ann. 796; Schoenberg v. Rose, 
145 N. Y. Supp. 831. In other 
jurisdictions, however, such evi- 
dence may not be considered. 
Robinson v. Campbell, 47 Iowa, 
625; Swift v. Kelly, — Tex. Civ. 
App. —, 133 S. W. 901. 

In determining the value of pro- 
fessional services rendered, testi- 
mony as to the value of a deceased 
patient’s estate has been held in- 
admissible in the absence of a 
recognized usage obtaining to 
graduate professional charges 
with reference to the financial con- 
dition of the person for whom such 
services are rendered, which had 
been so long established and so 


universally acted upon as to have 
ripened into a custom. Morrissett 
v. Wood, 123 Ala. 384, 82 Am. St. 
Rep. 127, 26 So. 307. 

On the question of the value of 
services rendered by a physician, 
it is stated by the court in Lange 
v. Kearney, 21 N. Y. S. R. 262, 4 
N. Y. Supp. 14, affirmed in 127 N. 
Y. 676, 28 N. E. 255: “There is 
also evidence tending to establish 
a custom or rule of guidance as to 
charges of physicians for services 
rendered, and which makes the 
amount dependent upon the means 
of the patient, his financial abil- 
ity, or condition; but this is a 
benevolent practice which does not 
affect the abstract question of 
value, or impose any legal obliga- 
tion to adopt it, and cannot be said 
to be universal on the evidence. 
Indeed, there does not seem to ex- 
ist any standard by which, in the 
application of the rule, the amount 
to be paid can be ascertained.” 

Whatever may be the true prin- 
ciple governing this matter in con- 
tracts, the court, in one case at 
least, is.of the opinion that the 
financial condition of a patient 
cannot be considered, where there 
is no contract, and recovery is sus- 
tained on a legal fiction. Cotnam 
v. Wisdom, 83 Ark. 601, 119 Am. 
St. Rep. 157, 104 S. W. 164,13 Ann. 
Cas. 25, 12 L.R.A.(N.S.) 1090. 
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Recent Important Cases 


Animals — statute forbidding kill- 
ing — killing in defense of property. 
A statute forbidding, under penalty, 
the killing of elk, is held not to apply 
to a killing which is reasonably neces- 
sary for the defense of person or 
property, in State v. Burk, 114 Wash. 
370, 195 Pac. 16, annotated in 21 
A.L.R. 193. 


Attorney and client — agreement 
for compensation — Statute of 
Frauds. An agreement between an 
attorney and client that the attorney 
shall receive as a part of his fee a 
portion of certain land involved in 
the litigation is held to be within the 
Statute of Frauds, in the Minnesota 
case of Oxborough v. St. Martin, 187 
N. W. 707, annotated in 21 A.L.R. 350, 
and in order to be valid such agree- 
ment must be in writing. 


Bank — character of Christmas 
club deposits. Christmas club de- 
posits in a trust company, which must 
be entered in a book presented when 
the deposit is made and which can be 
withdrawn only at a date fixed, are 
held in the Massachusetts case of Re 
Hanover Trust Co. 135 N. E. 166, 21 
A.L.R. 1126, to belong to the savings 
and not to the commercial department 
upon liquidation of the trust com- 
pany, under a statute requiring trust 
companies to place in their savings 
department deposits which are to be 
withdrawn only on presentation of 
the pass book or other similar receipt, 
or which may be withdrawn at the 
expiration of a stated period after 
notice. 

This seems to be the first case to 
consider the status of Chrismas club 
deposits. 


Bills and notes — effect of indorse- 
ment with guaranty. The liability of 
an indorser of a note is héld not to be 
limited in Cady v. Bay City Land Co. 


102 Or. 5, 201 Pac. 179, by writing 
over his signature the words “notice 
of protest waived and payment guar- 
anteed,” where by statute protest is 
not necessary in case of instruments 
of the class in question. 

The subject of the indorsement of 
a bill or note in the form of a guar- 
anty of payment is discussed in the 
note which follows this case in 21 
A.L.R. 1367. 


Bills and notes — erroneous in- 
dorsement of check — liability for 
loss — failure of bank. That the 
payee of a check drawn in an errone- 
ous name must suffer the loss due to 
failure of the drawee in case he fails 
to collect the check within a reasona- 
ble time because he indorses in his 
true name, rather than in that in 
which the check is drawn, which in- 
dorsement the drawee refuses to ac- 
cept, is held in the Pennsylvania case 
of Integrity Trust Co. v. Lehigh Ave. 
B. M. Bldg. & L. Asso. 116 Atl. 539, 
21 A.L.R. 1554, which seems to be a 
case of first impression. 


Bills and notes — failure to cancel 
stamps — notice of defects. Failure 
of the maker of a promissory note to 
cancel revenue stamps placed there- 
on is held not to be a circumstance 
tending to impart notice of defects to 
a prospective purchaser of the note, 
in the Iowa case of Farmers’ Sav. 
Bank v. Neel, 187 N. W. 555, anno- 
tated in 21 A.L.R. 1116. 


Bills and notes — postdated check 


— right of holder. A_ postdated 
check being irregular and not in due 
course of business, he who takes it is 
held, in the Iowa case of Wilson v. 
Mid-West State Bank, 186 N. W. 891, 
to hold it subject to that objection. 
The right of a transferee of a post- 
dated check is treated in the note ap- 
pended to this case in 21 A.L.R. 229. 
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Commerce — interstate — consti- 
tutionality of tax on coal. The facts 
that a state has a monopoly of a par- 
ticular kind of coal, and that its larg- 
est market is found in other states, 
where its use is a necessity, are held, 
in Heisler v. Thomas Colliery Co. (U. 
S. Adv. Ops, 1922-23, p. 119) — U. 
Ss. —, 67 L. ed. —, 43 Sup. Ct. Rep. 
83, not to render a tax imposed upon 
it by the state of its production an 
unconstitutional interference by the 
state with interstate commerce, and it 
is immaterial that the tax is imposed 
only when the coal “is ready for ship- 
ment or market.” 


Constitutional law — extra allow- 
arce to road contractors. That the 
legislature cannot, under the constitu- 
tional provision forbidding it to grant 
extra compensation to any contractor, 
provide for releasing road contractors 
from their contracts when the cost 
was increased by war conditions, and 
permit them to secure judgment for 
extra compensation in the court of 
claims, which should be paid by 
money subsequently appropriated, is 
held in Gordon v. State, 233 N. Y. 1, 
134 N. E. 698, annotated in 21 A.L.R. 
562, on the constitutionality of a stat- 
ute for the relief of parties from 
their contracts because of war condi- 
tions. 


Constitutional law — special privi- 
leges — relief of public contractors. 
The attempt to permit county com- 
missioners to relieve from their con- 
tracts persons who have entered into 
contracts for highway construction, 
ef a limited class only, in case of 
threatened shortage of labor and ma- 
terials because of war conditions, is 
held to grant an unconstitutional spe- 
cial privilege, in the Indiana case of 
Davis Constr. Co. v. Boone County, 
21 A.L.R. 557, 182 N. E. 629. 


Contempt — attempt to induce wit- 
ness to leave jurisdiction. An at- 
tempt to induce a D ager witness 
to leave the jurisdiction of the court 
is held not to constitute a contempt 
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of court, in the Mississippi case of 
Sellers v. State, 90 So. 716, annotated 
in 21 A.L.R. 238, where such witness 
is not under recognizance to appear 
before the court, and no subpeena has 
been issued for him, 


Corporation — issue or sale of 
stock to enable directors to retain con- 
trol. The power of directors to issue 
additional stock, or to dispose of stock 
already issued but in the treasury of 
the corporation, is declared in the 
English case of Piercy v. S. Mills & 
Co. 10 B. R. C. 11, and in other de- 
cisions collated in the accompanying 
annotation, to be of a fiduciary char- 
acter, and hence to be improperly 
exercised for the purpose of main- 
taining their control over the affairs 
of the company, or of defeating the 
wishes of the existing majority of the 
shareholders. 


Corporation — right to issue stock 
without voting power. Preferred 
stock without voting power, it is held 
in People ex rel. Watseka Teleph. Co. 
v. Emmerson, 302 Ill. 300, 134 N. E. 
707, annotated in 21 A.L.R. 636, can- 
not be issued by a corporation, where 
the Constitution provides that the 
general assembly shall provide that in 
all elections of incorporated compa- 
nies every stockholder shall have a 
right to vote for the number of shares 
of stock owned by him, and for as 
many persons as there are candidates 
to be elected, or cumulate his shares. 


Covenant — not enforceable by 
grantee. A building line restriction 
in a deed of a lot in a subdivision 
of city property is held, in the Vir- 
ginia case of Stevenson v. Spivey, 110 
S. E. 367, not to be enforceable by the 
grantee of a neighboring lot, if the 
original grantor indicated no such re- 
striction on his plat, and inserted in 
it, or omitted it from, his deeds at his 
pleasure. 

The question, who may enforce a 
restrictive covenant or agreement as 
to the use of property, is treated in 
the note appended to this case, in 21 
AL 276. 


Criminal law — evidence of ac- 
complice — corroboration. The law 
relative to the nature and sufficiency 
of evidence required to corroborate 
an accomplice’s testimony is elabor- 
ately reviewed and restated in Rex v. 
Baskerville, 10 B. R. C. 337. 


Damages — alienation of affec- 
tions — criminal conversation. The 
decisions involving the question of 
damages recoverable for criminal con- 
versation or alienation of affections 
are reviewed in an extensive annota- 
tion appended to the English case of 
Butterworth v. Butterworth, 10 B. R. 
C. 352, which itself constitutes a val- 
uable contribution to the law on the 
question. 


Eminent domain — right to remove 
materials from railroad right of way. 
The condemnation of a right of way 
for a railroad is held in Hall v. Dela- 
ware, L. & W. R. Co. 270 Pa. 468, 113 
Atl. 669, to include the right to re- 
move the earth, sand, and gravel 
necessary for the grading of the road, 
without further compensation to the 
owner of the fee, if they are not sold 
or given away by the railroad com- 
pany. 

A note on the right of a railroad 
company in respect of material or 
mineral within the right of way ac- 
—— this case, in 21 A.L.R. 


Evidence — testimony at prelimi- 
nary trial. That testimony before a 
committing magistrate, when witness 
was cross-examined by counsel for ac- 
cused, may be read at his trial if the 
witness has left the jurisdiction of 
the court and cannot be found after 
diligent search, is ‘held in the Michi- 
gan case of People v. Schepps, 186 
N. W. 508, which is accompanied 
by supplemental annotation in 21 
A.L.R. 658, on the use in a criminal 
case of testimony given on a former 
trial or preliminary examination by a 
Mp not available at the present 
rial. 
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Evidence — transactions with per- 
son since deceased — agent of insur- 
ance company. The agent of an in- 
surance company, not being the real 
party in interest in an action to en- 
force a policy after death of the in- 
sured, is held in the Missouri case of 
Darby v. Northwestern Mut. L. Ins. 
Co. 239 S. W. 68, not to be incompe- 
tent to testify to transactions with 
insured concerning the policy, under 
the statute excluding testimony as to 
transactions with persons since de- 
ceased. 

The competency of an agent, with 
whom a transaction by a person since 


deceased was had, to testify adversely . 


to the estate, is treated in the note ac- 
ney this case, in 21 A.L.R. 


Extradition — indictment for dif- 
ferent crime. That one extradited 
from another state on one charge may 
be indicted for another crime, with- 
out first being given an opportunity 
to leave the state, is held in the Cali- 
fornia case of People v. Martin, 205 
Pac. 121, annotated in 21 A.L.R. 1399. 


‘Fixtures — railroad tracks as. 


That a railroad company cannot, in 
placing a spur and sidetracks upon 
property of another, be said to have 
intended to attach them to the real 
property so as to make them a part 
thereof, is held in the Montana case 
of Helena & L. Smelting & Reduction 
Co. v. Northern P. R. Co. 205 Pac. 
224, annotated in 21 A.L.R. 1080. 


Garnishment — effect of death of 
defendant. The death of the principal 
defendant before judgment is held not 
to defeat a garnishment proceeding, 
where the garnishee has admitted in- 
debtedness, in the Washington case of 
Hawley v. Isaacson, 200 Pac. 1109, 
which is accompanied, in 21 A.L.R. 
268, by a note on the death of a prin- 
cipal defendant as abating or dissolv- 
ing a garnishment or attachment. 


Gas — liability for failure to fur- 
nish supply — implied obligation. A 
gas company undertaking to furnish 
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gas to the inhabitants of a municipal- 
ity under a municipal franchise is 
held, in Humphreys v. Central Ken- 
tucky Natural Gas Co. 190 Ky. 733, 
229 S. W. 117, impliedly to assume the 
duty of reasonable care to maintain a 
supply adequate to the needs of con- 
sumers, and is liable for losses caused 
to them by breach of such undertak- 
ing, although no express contract 
exists either with the consumer or the 
municipality as to the quantity to be 
furnished. 

The subject of implied obligation 
with respect to the character or ex- 
tent of the service by a gas company 
is discussed in the note which accom- 
panies this case, in 21 A.L.R. 664. 


Highway — rule at street intersec- 
tions. In the absence of some regu- 
lation to the contrary, the rule of the 
road with respect to vehicles ap- 
proaching a street crossing at inter- 
secting points is held to be that the 
first to enter upon the crossing has 
the right of way, in Barrett v. Ala- 
mito Dairy Co. 105 Neb. 658, 181 N. 
W. 550. In this case, the law of the 
road does not require that a wagon 
should stop and allow an automobile 
to pass in front, simply because it is 
a faster moving vehicle. 

The general question as to the right 
of way at street or highway inter- 
sections is treated in a note in 21 
A.L.R. 970. 


Homestead — selection — eject- 
ment of husband. Where the home- 
stead has been selected, with the 
wife’s consent, from her separate 
property, it is held in Williams v. Wil- 
liams, 106 Neb. 584, 184 N. W. 114, 
that she cannot withdraw from the 
homestead and maintain ejectment 
against her husband, who remains in 
occupancy thereof, so long as the 
marital relation continues. 

The right of a wife to exclude her 
husband from the possession, use, or 
enjoyment of the family residence or 
homestead, owned by her, is discussed 
in the note appended to this case, in 
21 A.L.R. 741. 


Insurance — additions — how far 
covered. A policy of fire insurance 
is held not to cover additions made to 
the insured building unless the con- 
tract so provides, in Old Colony Ins. 
Co. v. Berryman Realty Co. 193 Ky. 
7, 234 S. W. 748, annotated in 21 
A.L.R. 292. 


Insurance — by-law applying to 
disappearance of member — validity. 
A by-law of a mutual benefit society 
which makes the benefit payable only 
at termination of the life expectancy 
of the member in case of his disap- 
pearance is held to be unenforceable, 
in Modern Woodmen v. Hurford, 193 
Ky. 50, 235 S. W. 24, 21 A.L.R. 1340, 
although assented to by him, where 
the statute provides that absence for 
seven years, unheard from, raises the 
presumption of death. 


Judgment — expiration of warrant 
of attorney to confess. A warrant of 
attorney authorizing the confessing 
of judgment on a promissory note is 
held to expire with the running of the 
Statute of Limitations against the 
note, in First Nat. Bank v. Mock, 70 
Colo. 517, 203 Pac. 272, annotated in 
21 A.L.R. 770. 


Libel or slander — imputation of 


immorality to man. An imputation 
of adultery to a schoolmaster is held 
by the English House of Lords, in 
Jones v. Jones, 10 B. R. C. 511, not 
to be actionable per se, unless the 
words are spoken of him touching or 
in the way of his calling. The accom- 
panying annotation discusses the 
question whether the imputation of 
immorality to a man constitutes slan- 
der or libel. 


Master and servant — contract for 
work adjoining street — liability for 
injury. An owner of land abutting 
on a public street employed a con- 
tractor, under written contract, to 
build a building thereon. The con- 
tractor employed a subcontractor for 
the masonwork, and the latter, in 
prosecution of his work, erected scaf- 


What Is “Service Through Annotation”?—Pages 16-17 





CASE AND COMMENT 23 


HBT ee 


The Greatest Set 


A Solid Background 


Of course, you realize the background given 
your practice by possession of The United States 


Supreme Court Reports. 


and Cflatfons 


See Inquiry Coupon inside back cover. 


The L. C. P. Co. 


folding projecting over the sidewalk, 
against which plaintiff, passing at 
night, struck his head and was in- 
jured. It is held in Mann v. Max, 93 
N. J. L. 191, 107 Atl. 417, that no 
liability of the owner was shown, 
neither the work nor the scaffold be- 
ing in itself a nuisance, and both be- 
ing under control of a contractor 
exercising an independent employ- 
ment, 

The liability of the employer for 
the torts of an independent contrac- 
tor, as predicated on the ground that 
the injury complained of was a direct 
and necessary result of the stipulated 
work, is discussed in the note which 
follows this case, in 21 A.L.R. 1227. 


Monopoly — regulations of board 
of fire underwriters. By-laws of a 
city board of fire underwriters which 
forbid members to represent insur- 
ance companies which appoint agents 
in the city not members of the board, 
and forbid board members to have 
business transactions in insurance 


But—do you fully appre- 
ciate the advantages to you of acquiring the 
Lawyers’ Edition with Rose’s Notes bound in? 


A new Reprint presents another opportunity to 
acquire U. S. L. ed. easily. 


The Highest Court 


sasme] Ax 


Rochester, N. Y. 


business with nonboard members, are 
held not to be invalid as unreasonable, 
arbitrary, oppressive, or in restraint 
of trade, in Booker & Kinnard v. 
Louisville Bd. of Fire Underwriters, 
188 Ky. 771, 224 S. W. 451, annotated 
in 21 A.L.R. 581, on the legality of 
combinations or agreements between 
insurance companies or insurance 
agents, 


Mortgage — notice of election to 
declare due — reasonable time for 
foreclosure. A delay of three weeks 
after giving notice of election to de- 
clare a mortgage due for nonpayment 
of interest is held to be reasonable, 
in the Wisconsin case of Haase v. 
Blank, 187 N. W. 669, where the in- 
terest was four months overdue, not- 
withstanding repeated demands. 

The note appended to this case, in 
21 A.L.R. 1543, discusses the right to 
a reasonable time in which to make a 
payment required by the mortgage, 
after the acceleration clause becomes 
effective. 
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THEIR VALUE 
IS LASTING GANy 


British Ruling Cases are not alone valuable in 1923, their 


value lasts your lifetime. 


This set preserves to you the important decisions of the 


courts of the British Empire. 


Published especially for the American lawyer, they are use- 
ful to him, because of the questions with which they 
deal, and because of the exhaustive annotations ac- 


companying them. 


Vols. 1 to 10 comprise the set. 


Mutual benefit society — reason- 
ableness of by-law — postponement 
of time for suit. A by-law of a mu- 
tual benefit society, making the bene- 
fit payable only at the termination of 
the life expectancy of the insured in 
case of his disappearance, is held to 
be unreasonable, where the life ex- 
pectancy of the beneficiary is less 
than his, in the Missouri case of Cob- 
ble v. Royal Neighbors, 236 S. W. 306, 
21 A.L.R. 1346. 


Officer — extra compensation for 
extra work. A constitutional pro- 
vision fixing the salaries of state 
officers, and making it incompetent 
for the legislature to increase the 
salaries named, is held in Groesbeck 
v. Fuller, 216 Mich. 248, 184 N. W. 
870, annotated in 21 A.L.R. 249, not 
to prevent the provision of extra com- 
pensation for services required to be 
performed by a board of which such 
officers are members, the duties of 
which are entirely disconnected from 
the office held by the incumbent. 


No Other Set Renders the Same Service 


Book B. E. 23 describes it—Use Inquiry Cou- 
pon inside back cover 


The Lawyers Co-op. Publishing Co. 


Rochester, N. Y. 


Option — lack of consideration — 
effect. That an option without con- 
sideration is revocable at will, and 
confers no right which will survive 
the death of the optionee, is held in ‘ 
Hartford-Connecticut Trust Co. v. 
Divine, 97 Conn. 193, 116 Atl. 239, 
annotated in 21 A.L.R. 134, on the 
necessity of a consideration to sup- 
port an option under seal. 


Partnership — suit by one partner 
against the other about independent 
matters. The existence of a partner- 
ship relation between two persons is 
held, in Martin v. McBryde, 182 N. C, 
175, 108 S. E. 739, not to prevent one 
from suing the other for supplies fur- 
nished to the latter for the operation 
of an independent business carried on 
by him entirely, independently of the 
partnership. 

This case is accompanied, in 21 
A.L.R. 12, by a note on actions at law 
between partners and partnerships. 
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Payment — application in relief of 
surety. Where one indorses a part 
of a debt in order to afford additional 
security to the creditor, it is held in 
Consolidated Naval Stores Co. v. Wil- 
son, 82 Fla. 396, 90 Se. 461, 21 L.R.A. 
681, that neither the creditor nor 
debtor is bound to apply a payment, 
or direct it to be applied, upon that 
part of the debt secured by indorse- 
ment. 

The application of payments, as be- 
tween debts for which a surety or 
guaranty is bound and those for 
which he is not, is treated in a note 
in 21 A.L.R. 704, 


Payment — effect of acceptance of 
check of third person. Upon whom 
does the loss fall where the check of 
a third person, or a bank draft, which 
has been accepted in payment of a 
debt, has been dishonored. This ques- 
tion, as is indicated by the annota- 
tion appended to the Ontario case of 
McGlynn v. Hastie, 10 B. R. C. 62, 
is one upon which there is a difference 
in result among the decisions, the 
transaction being construed in some 
cases merely as a conditional pay- 
ment, while in others it has been 
treated as a barter of the check or 
draft with all its risks. 


Principal and agent — authority 
to receive payment — misappropria- 
tion. An agent authorized to receive 
money for his principal cannot re- 
ceive anything but money, but, if he 
receives a check which is paid before 
his authority is revoked, there is a 
good payment to the principal though 
the agent misappropriates the pro- 
— Delory v. Guyett, 10 B. R. C. 


Railroads — threatened collision at 
crossing — liability. That a rail- 
road may may be held liable for in- 
jury to one who jumped or fell from 
a street car while in a panic on ac- 
count of a supposedly imminent col- 
lision at a crossing is held by the 
Canadian suvreme court in Winnipeg 
Electric R. Co. v. Bartlett, 10 B. R. C. 


LGU SA UUM Ng 


The One Indispensable 
Unit of 
Legal Research 


Whatever the scope of a law library, 
citation books represent the one in- 
dispensable unit. Whether your li- 
brary is limited to your local codes 
and digests, or is extended to the more 
general sources of research, it is al- 
ways essential to know the complete 
judicial history of your authorities, as 
disclosed in subsequent citing cases. 
Citation books alone give you this 
result. 

The courts demonstrate this daily 
by their practice of checking citations 
of respective counsel through the local 
citation books. 

The law schools prove it through 
their adoption of citation books as an 
integral part of the course in legal 
bibliography. 

e professior. demonstrates it by 
their adoption of citation books as 
“desk books,” always at hand for the 
purpose of checking every authori- 
ty upon which they plan to rely, or 
which may be cited by opposing 
counsel, 

DMT 

Subscribers have the free use of our 
National Citation Service, covering 
the cases and statutes of every juris- 
diction in the United States. 


PLN Inquiry Coupon FMI 


The Frank Shepard Co., 
Bradstreet’s Building, 
140-148 Lafayette St. 
New York, N. Y. 


Send me, without cost, full information as 


to citations for the state of 


AM a 
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454. As is stated in the note which 
accompanies it, the question is one 
upon which there is but little author- 
ity. 


Slander — suing two or more 
jointly. Ordinarily a joint action 
cannot be maintained against two 
persons charged with having spoken 
slanderous words, since the words of 
one are not the words of the other. 
The supreme court of New South 
Wales, however, holds in Robb v. Mor- 
rison, 10 B. R. C. 298, that such an 
action may be maintained where the 
defamatory words are uttered by both 
defendants at the same time. The 
cases upon the question whether two 
or more persons may be sued jointly 
for slander are reviewed in the ac- 
companying annotation. 


Sunday — sale of milk chocolate 
— liability. The sale on Sunday by 
the keeper of a confectionery stand, 
of milk chocolate as food, is held in 


Saleh v. State, — Tex. Crim. Rep. —, 
239 S. W. 207, to be within the excep- 
tion of a Sunday law exempting the 
sale of food from its operation, the 
mingling with the milk of a small 
quantity of chocolate being imma- 
terial. 


Soft drinks, ice cream, and the like, 
as food within the Sunday law, is the 
subject of the note which accompanies 
this decision in 21 A.L.R. 752. 


Trust — to secure changes in gov- 
ernment — validity. A trust to pro- 
mote improvements in the structure 
and methods of government is held to 
be a valid charitable trust, in the 
Pennsylvania case of Taylor v. Hoag, 
116 Atl. 826, although the purpose is 
to secure radical changes in the pres- 
ent system. 

The annotation appended to this 
case, in 21 A.L.R. 946, deals with the 
validity of a charitable trust to pro- 
mote a change in the laws, or system 
or methods of government, 
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Each link is an all-important part of the chain. 


When the demand of the Profession threatened 
to exhaust completely the first series of The Lawyers 
Reports, Annotated, it was found necessary to immedi- 


ately begin a new printing. 


This important “link” of The Annotated Reports 
System chain is being replaced by printing the vol- 
umes backwards beginning with volume 70. 


The new printing means an opportunity to place 
this “link” in your library on exceedingly low terms. 
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Animals — Right to kill game in de- 
fense of person or property. 21 A.L.R. 
199. 

Appeal — Necessity and sufficiency of 
election to stand on demurrer to support 
appeal from decision overruling. 21 
A.L.R. 264. 

Attorney and client — Right of attor- 
ney to retaining fee. 21 A.L.R. 1442. 

Automobile — Right of way at street 
or highway intersection. 21 A.L.R. 974. 

Banks — Right of holder of cashier’s 
check to preference. 21 A.L.R. 680. 

Bills and notes — Payee as holder in 
due course under Negotiable Instru- 
ments Law. 21 A.L.R. 1365. 

Bills and notes — Waiver of demand 
and notice as affecting indorsers other 
than the one above whose name it im- 
mediately appears. 21 A.L.R. 1396. 

Carriers — Strike as defense against 
claim for demurrage. 21 A.L.R. 1473. 

Constitutional law — False pretense: 
presentation of and attempt to establish 
fraudulent claim against governmental 
agency. 21 A.L.R. 180. 

Contempt — Interference with en- 
forcement of judgment in criminal case 
as contempt. 21 A.L.R. 327. 

Corporations — Right to revoke license 
of foreign corporation for bringing suit 
in, or removing suit to, Federal court. 
21 A.L.R. 188. 

Courts — By whom writ of assistance 
issued. 21 A.L.R. 358. 

Damages — Husband’s right to dam- 
ages for loss of consortium due to per- 
sonal injury to wife. 21 A.L.R. 1517. 

Divorce — Birth of child or miscar- 
riage before or after lapse of normal 
period of gestation since access of hus- 
ay as evidence of adultery. 21 A.L.R. 
1457. 

Eminent domain — Right to damage 
for destruction of riparian owner’s ac- 
cess to navigability by improvement of 
navigation. 21 A.L.R. 206. 

Homicide — Absence of evidence sup- 
porting charge of lesser degree of homi- 
cide as affecting duty of court to instruct 
as to, or right of jury to convict of, lesser 
degree. 21 A.L.R. 603. 

Homicide — Manslaughter or assault 
in connection with use of automobile for 
unlawful purpose, or in violation of law. 
21 ALR. 
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A.L.R. Annotations in Volume 21 Include Notes on 
Following Subjects: 
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Husband and wife — When is promise 
made in consideration of marriage with- 
in Statute of Frauds. 21 A.L.A. 311. 

Internal revenue — Constitutionality of 
child labor laws. 21 A.L.R. 1437. 

Judgment — Character of judgment 
which refers to representative or fidu- 
ciary character of one against whom it 
is rendered. 21 A.L.R. 908. 

Life tenant — Timber rights of life 
tenant. 21 A.L.R. 1002. 

Limitation of actions — Receivership 
a as suspending Statute of 

imitations. 21 A.L.R. 961. 

Limitation of actions — Suspension, or 
removal of bar, of Statute of Limita- 
an as against judgment. 21 A.L.R. 


Monopoly — “Open competition plan,” 
“gentlemen’s agreement,” and the like, as 
a of anti-trust acts. 21 A.L.R. 


Mortgage — Taking mortgage in name 
of, or assigning it to, third person to 
evade taxation, as affecting its validity 
and enforceability. 21 A.L.R. 396. 

Municipal corporations — Conflict be- 
tween statutes and local regulations as 
to automobiles. 21 A.L.R. 1186. 

Parties — Liability of grantee assum- 
ing mortgage debt to mortgagee or one 
in privity with him. 21 A.L.R. 439. 

Public service commission — Regula- 
tion by public service commission as to 
checking and handling of baggage. 21 
A.L.R. 323. 

Public utility — Right of public utility 
to discontinue one of several different 
kinds of service. 21 A.L.R. 578. 

Schools — Liability of school district, 
municipal corporation, or school board 
for injury to pupil. 21 A.L.R. 1328. 

Tax — When transfer deemed to be 
one in contemplation of death, within the 
meaning of the inheritance tax laws. 21 
A.L.R. 1335. 

Usury — Expenses or changes incident 
to loan of money. 21 A.L.R. 797. 

Vendor and purchaser — Liability of 
grantee assuming mortgage debt, to 
grantor. 21 A.L.R. 504. 

Workmen’s compensation — Anticipa- 
tion of increase in wages of minor as an 


element in fixing compensation. 21 
A.L.R. 1531. 
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The Will of Herod the Great 


Herod the Great died shortly after 
the birth of Christ. He died so 
miserably that the Christian world 
had reason to believe him overtaken 
by divine wrath. His last years were 
full of misery, occasioned by cease- 
less and complicated intrigues within 
his own household, which rendered 
him morbidly suspicious and inflamed 
his murderous passions to the worst. 

Herod the Great was in great favor 
with the Roman rulers. He was not 
only a king of great ability, but he 
was a builder of cities. At Jerusalem, 
Jericho, and Czsarea he_ erected 
theaters, amphitheaters, and hippo- 
dromes for the Grecian games estab- 
lished in honor of Augustus Cesar. 
He rebuilt the temple at Jerusalem 
with the most lavish expenditure of 
wealth, and had careful regard for the 
religious scruples of his people. He 
attached to his court famous writers 
and teachers from abroad. On his 
last visit to Rome he was made King 
of Judea by Antony, Octavius, and 
the Senate, and he also obtained the 
consent of Augustus Cesar to dispose 
of his kingdom as he saw fit. 

Like all other great rulers who 
spend their lives in perfecting the 
power they create, he dreamed of 
transmitting his throne and crown— 


of being the founder of a dynasty. 
With that intent, a few hours before 
his death, he made a will dividing his 
territory between his three sons, An- 
tipas, Philip and Archelaus. He gave 
Judea, including Samaria and Idumea, 
to Archelaus, with the title of king; 
Galilee and Perea to Antipas, with the 
title of tetrarch. This son, Herod 
Antipas, was he who is most frequent- 
ly mentioned in the New Testament, 
and who imprisoned John the Baptist 
and to whom Jesus was sent by Pilate. 
Unto Philip he gave Gaulanitis and 
five other provinces, with the title of 
tetrarch. This will was necessarily 
referred to Augustus Cesar, the 
Emperor, who ratified all its pro- 
visions with one exception; he with- 
held from Archelaus the title of king 
until he could prove his capacity and 
loyalty; in lieu thereof, he created 
him ethnarch, and permitted him to 
govern nine years, when, for miscon- 
duct and inability to stay the tur- 
bulent elements that grew and 
strengthened around him, he was 
banished and sent into Gaul as an 
exile. This will, in its entirety, is 
not extant, but it is referred to in 
“Ben Hur,” General Wallace’s great 
novel, and in other standard works. 

—Virgil M. Harris, author of “An- 
cient, Curious, and Famous Wills.” 


PU 


A Sailor’s Will 


Strange as the story of any docu- 
ment told in fiction is that of a will 
which has just been admitted to 
probate, and is now filed in Somer- 
set House. 

It is the “last will and testament” 
of a sailor, William Skinner, who 
lost his life when his ship, the In- 
defatigable, was sunk in the Battle 
of Jutland. It is in the form of the 
ordinary identification disk. On one 
side, in the usual deeply punched 
letters, appear the name, number, 


rating, and religion of the man to 
whom it had been issued. 

On the other side of the disk ap- 
pears at first sight to be just a cir- 
cular piece of smooth, polished 
brass. But when viewed at a certain 
angle there can be seen about 
seventy-five minutely engraved 
words. With a microscope they can 
be plainly read. They constitute 
Skinner’s will, by .which he be 
queaths everything to his wife. The 
disk had been recovered from the 
sea with Skinner’s body, and, on be- 
ing cleaned, revealed its secret. 

—New York Evening Post. 
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Travels Out of the 
Record 


One on the Court. Magistrate: 
“You assaulted this man merely be- 
cause he differed from you in an 
argument. Is that so?” 

Defendant: “I couldn’t help it, 
your Honor; the man is a perfect 
idiot.” 

Magistrate: “Well, you must pay 
a fine of $50 and costs, and in future 
you should try and remember that 
idiots are human beings just like you 
and me. 

—Boston Transcript. 


Dad’s Addendum. “I'll explain de- 
duction,” said the young law student, 
airing his knowledge in the home 
circle. “In our back yard, for ex- 
ample, is a pile of ashes. By deduc- 
tion that is evidence that we’ve had 
fires going this winter.” 

“By the way, John,” broke in his 
father, “you might go out and sift 
the evidence.” 

—Boston Transcript. 


Both Expired. The defendant, who 
was held in an Ohio court on the 
charge of keeping a dog without a 
license, repeatedly tried to interrupt 
the evidence, but was hushed each 
time by the court. 

Finally the clerk turned to him and 
said: “Do you wish the court to 
understand that you refuse to renew 
your dog license?” 

“Yes, but”—— 

“We Be no ‘buts.’ You must re- 
new your license or be fined. You 
know it , expired on January 1.” 

“Yes,” said the defendant, “and so 
did the dog,’ 

—Philadelphia Ledger. 


Strongly Impressed. A stone carv- 
er was on the witness stand, describ- 
ing the way in which he had been as- 
saulted by the defendant. 
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“He walked right into my yard and 
slammed me up against one of my 
tombstones,” the witness said. 

“Did he hurt you?” inquired the 
court. 

“Hurt me?” roared the witness. 
“Why, I’ve got ‘Sacred to the Memory 
of’ stamped all down my back.” 

—Philadelphia Bulletin. 


Twenty Years Hence. “Anything 
in the papers to-day?” 
‘ “There’s a great row in Washing- 
on.” 

“What about?” 

“American air liners are selling 


.. booze 8 miles up. The drys maintain 


it’s a violation of the prohibition law, 
and the wets say it isn’t. The At- 
torney General has been asked for a 
ruling.” 

—Birmingham Age-Herald. 


Old Saying Verified. “You nearly 
ran over those people,” said the traffic 
cop, stopping the motorist. 

“Sorry, officer! You see, I just got 
this car and—” 

“What’s your name?” 

“Little.” 

“Ah! a Little learning is a danger- 
ous thing,” chuckled the cultured cop, 
and he was so tickled with his joke 
that he let the transgressor go free. 

—Boston Transcript. 


The Truth. “This fellow Skinner 
tried to tell me that he has had the 
same automobile for five years, and 
has never paid a cent for repairs on 
it,” said the fat man. “Do you be- 
lieve that?” 

“T do,” replied the thin man, sadly. 
“T’m the man who did his repair work 
for him.” 

—Cincinnati Enquirer. 


Monotonous. Henry was just out 
from serving a three-months’ sen- 
tence in jail. Ed asked him: ‘Well, 
Henry, how did you injoy stayin’ fm 


jail?” 

“Oh, purty good,” replied Henry; 
“it ain’t much hard, but it’s mighty 
constant.” 
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A Mere Detail. ‘“Rastus, Ise gwine 
get rich. Ise done bought me some 
stock in a nut factory. 


“A which kind of a factory?” 

“A nut factory, which sells de 
meat of pecans, almonds, and sich, 
already cracked an’ picked out. 
This heah company gwine save 
money with a new labo’ savin’ de- 
vice which de promotah done tole 
me about. De nuts am gwine be 
cracked by trained squirrels, which 
don’t charge no wages.” 

“Is dis heah company already 
licensed, established, an’ ready fo’ 
bizness ?” 

“Yeah, praktikally—all ’cept train- 
in’ de squirrels.”—Life. 


One Reason for Law. — Law was 
devised to take the place of the 
brains of people who haven’t any. 


Got the Toll Keeper’s Goat. <A 
Dutchman riding a little cart drawn 


Appeals to Lawyers 


This address by Ex-Justice 
Clarke on Practice and Ob- 
servation in the United 
States Supreme Court is be- 
ing asked for by lawyers 
throughout the country. It’s 
in handy booklet form and 
will be sent without charge. 


Ask for Justice Clarke Booklet on 
Inquiry Coupon inside back cover 


The Lawyers Co-operative 
Publishing Co. 


Rochester, N. Y. 


by a goat was stopped at the bridge 
by the toll-keeper. 

“IT got to pay toll?” said Hans. 

“Yes, 5 cents to cross the bridge.” 

After an argument he paid the 
toll and went on. In the afternoon 
he came back again, only this time 
he had the goat sitting in the cart 
and was drawing it himself. Out 
came the toll keeper. “Here, you 
know you’ve got to pay 5 cents.” ¢ 

The Dutchman shook his head, and, 
pointing to the goat, said, “Don’t 
talk to me—ask the driver.”—Boston 
Transcript. 

Speaking from Experience. The 
Lawyer: “Well, shall we take the 
jury as it stands?” 

The Accused: “Better fire the mar- 
ried women, counselor, They al- 
ways convict on the slightest cir- 
cumstantial evidence.” 

—Boston Globe. 
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Only in the Future. Some months 
ago a party of visitors from Newport 
News, Virginia, was being shown 
through the penitentiary at Richmond 
by the warden. As they approached 
a gang of trusties at work in the 
yard, one of the party recognized an 
old acquaintance, a negro from his 
home town. 

“Why, Jim, I didn’t know you were 
here,” said he. “What are you doing 
in the penitentiary?” 

“Well, suh,” said Jim, “I had some 
words wid a nigger down on de C. & 
0. docks, and in de ruckus I leaned a 
crowbar up ’ginst him. An,’ don’t 


you know, dat nigger took an’ laid 
down an’ died.” 

“That’s too bad,” said his friend. 
“I suppose you were charged with 
murder. Did they put you in for a 
life sentence?” 

“No, suh,” said Jim, “not no life 
sentence, jus’ from now on.” 

Los Angeles Times. 
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Must be Neat Nowadays. “Who’s 
your lawyer?” 

“Lawyer Glibwitz.” 

“He’s good, all right. But Lawyer 


Pumpham’s on the other side. He’s 
a powerful man with a jury.” 

“I’m not worrying any. There are 
four women on the jury, and Pump- 
ham’s a careless feeder. They’re not 
going to pay much attention to a man 
who has egg stains on his vest.” 


—Birmingham Age-Herald. 


Invited It. An English town coun- 
cilor had held forth prosily for nearly 
an hour, apparently without getting 
anywhere. At length he stopped, and 
then said in impressive tones, “I 
pause to ask myself a question.” 

A voice from the back of the hall 
shouted: “Better not. You’ll only 
get a damn fool answer.” 

—Boston Transcript. 








reports at only $7.50 a year. 
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THE LAST WORD 


The United States Supreme Court having the final say on matters 
brought before it constitutes an indisputable authority. Jap Naturaliza- 
tion Cases, Prohibition Case, Coal Tax Case and an increasing number 
of other questions of interest in every community make this court's de- 
cisions the last word in matters arising in everyday practice. 


Biweekly Advance Opinions and an annual bound book containing 
the briefs of counsel, Co-op. annotations, etc., can furnish you with these 
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useful to thousands of other lawyers. 
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Now Reaay—The revised and combined edition of. 
Professor Simkins’ books on the Federal Equity Suit and 
Suit at Law. 


All changes and developments in Federal Jurisdiction 
and Practice made in recent years are now included in this 
revision. Some are of great importance. 
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pletely and minutely dealt with. 


It is a pre-eminently practical book for practical use. 
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Sold by Law Book Dealers throughout the country or by the Publishers 


The Lawyers Co-op. Publishing Co. 
sr N. Y. 
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Like the early day frontierman, 


—“when he || when a lawyer needs a case in 


needs a gun, 


he needs iton || point, he needs right at his 
him’ — elbow for quick reference— 


AMERICAN 
LAW REPORTS 


ANNOTATED 


That great saver of time and 


energy which automatically in- 
sures for him a complete brief 
on the point at issue. 


The foregoing is based on letters received 
from subscribers commending A. L. R. 


Have us send you a sample Page Pamphlet showing how 
A.L.R. will fit in with your needs and a booklet repro- 
ducing the letters mentioned above. (Ask for Booklets 
A-43 on “Messenger Card” inside back cover.) 


The Lawyers Co-operative Publishing Company 
Rochester, N. Y. 


“SERVICE THROUGH ANNOTATION” 





